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original proceeding, relator, aIn this mandamus
custody pursuantcriminal defendant who was released from
compel judgesecurity agreement, thea release seeks toto

agreement modify a conditionwho set the terms of the to
havinghim contact with his father.that forbids from

petition, again theand in his brief onIn his mandamus
legal arguments:court,in this defendant made twomerits

authoritystatutory imposethe trial court had no tothat
permittedthat,and if the relevantthe condition statute
argument,it At oralcondition,the was unconstitutional.

however, conceded that a “no contact witnesses”relator with
may lawfully imposed in some circumstancescondition be

argued, improperinstead,and that the condition was in this
supported bycase because it was not evidence in the record.

argument argumentBecause relator’s to this court is not the
petition, presenthe in it notthat raised his mandamus does

bylegal question posedthe our issuance of the alternative
Accordingly,writ. we exercise our discretion to dismiss the

previouslyalternative writ of mandamus that we issued.

years charged by24Relator, old,who is was
offenses,indictment with several sexual all of which related

to 2005,conduct that occurred between 2001 and when
young teenager.relator was a All the offenses involved

youngerrelator’s cousin.

Shortly arraigned charges,after relator was on the
hearing amongconsider,the trial court held a to other

things, pending and, so,whether to release relator trial if
charges againstwith what conditions.1 Because one of the

any pretrialoffense,relator was a Measure ll2 release was
135.240(5).bygoverned provides, part:ORS That statute in

“(a) Notwithstanding any provision law,other of the
security $50,000court shall set a ofnot less than foramount

chargeda defendant with an in ORSoffenselisted 137.700
*** mayoffense]137.707[,i.e., 11or a Measure and not

1 hearingThe on Bail.”was scheduled relator’s “Motion to Reduce
2 that, approved byMeasure 11 offenses are those under a ballot measure

1994,Oregon carry lengthy mandatory prisonin Ballot Measurevoters sentences.
(1994).11 The Measure now is codified at ORS 137.700 and ORS 137.707.
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any aon form of release other thanrelease the defendant
**release[3]security *.

‡ ‡ ‡ ‡

“(b) security inthe amount describedIn addition to
(a)paragraph subsection, may anyimposeofthis the court

necessary protectiondeemed thesupervisory conditions for
community”the victim and theof

added.)(Emphasis

hearing, reportthe the court had received aBefore
byprepared release officer thatthe circuit court’s assistance

impose “boilerplate”that the court a number ofrecommended
release. One of those conditionsconditions on relator’s

personsthat relator have no contact with who wouldwas
According parties,at trial. to the the “nobe witnesses his

contact witnesses” condition is a standard feature ofwith
Countysecurity agreements Washingtonrelease in when a

charged a 11defendant is with Measure offense.

hearing, arguedAt the relator that some of the
agreement unnecessary,standard release conditions were

given “unique”the circumstances of the case—that the
many years before,had occurred when relator was aoffenses

engagedminor; that there was no evidence that relator had
any offenses;in since the time of those and thatmisbehavior

years responsibleinrelator had shown himself recent to be a
person, specifically“a scholar and an athlete.” Relator
objected applyingto the “no contact with witnesses”

familycondition to relator’s contact with his own immediate
(he expressly accepted the “no contact” condition insofar

prohibited family).as it the victimcontact with and her
(whichsupport argumentsIn of his various addressed the

supervisedamount and a thatof bail condition relator be
condition),basis,on a 24-hour as well as the “no contact”

(1) testimony primarilymother,relator offered the of his
(2)concerning parents’ resources,relator’s financial and a

includingexhibits, records,number of relator’s academic

3 “security promise appearA release” is “a release conditioned on a to in court
cash,appropriate by stocks, property.”at all times which is secured bonds or real

135.230(12). Depending charges, mayORS on the a defendant be onalso released
promise appear required,herhis or to as with or without additional conditions.

135.250,ORS ORS 135.260.
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by highofletters recommendation written relator’s school
byguidance counselor, and a declaration the victim’s father

(who uncle) supportedalso relator’s that hewas relator’s
request and did notfor a reduction of bail that he believe

daughterposed community.a riskthat relator to his or the

prosecutor arguments byrespondedThe to relator’s
describing allegedparticulars crimes,to court thethe of the
including theythe that thefact occurred when victim was

yearsseven and ten old.between He then described an
supposedly apologizedincident in which relator to the victim:

“The fathervictim’s and fatherdefendant’s confronted
family gathering.defendant time at asome later The

treatingapologizeddefendant to victim herthe for as he
familythought point.”did and the this was overat that

prosecutor explained familyalthoughthat,The the
apparently allegedknew about the theabuse at time of the
apology, they report policeit,did not and the had learned

through mandatory reporter. prosecutoritof a The ended
by suggesting bythat the declaration the victim’s father
that relator had submitted theto court reflected the entire
family’s inappropriate aview that resolution within the
family was all that mattered:

family“The members have known about this for some
surprisetime and it is no to me that the victim’sfather is

declaring presented byin the exhibit hecounselthat doesn’t
familythink because,that defendant is a risk as far as the

apologized forgiven.”concerned,is defendant and was

responded prosecutor’sRelator’s counsel to the
by noting althoughthat,statements he nothad had access

any discovery familyto in case,the he had to thetalked
apology prosecutortheabout that the described,had and

family apology simply buy peacethe viewed the as “to
family” particularwithin the and annot as admission of

acts. Relator’s counsel added that he “did not want the court
yearsimpression ago family gotto have the that thetwo all

together [relator] engagedand anmade admission that had
in this conduct.”

judge prosecutorThe thereafter asked the if he
any familyimmediateintended to call member of relator’s
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that relator’s father would beand was toldas a witness
amongjudge theannounced thatThe thereaftercalled.

impose underon relator’s releasethat she wouldconditions
agreementsecurity was a condition that relatora release

family,victim, her immediate orhave no contact with the
including, specifically,any father. Relatorrelator’switness —

immediately requested the inclusion of histo be heard on
judgelist, the denied thein “no contact” butfather the

security agreementrequest. A was drafted thatrelease
judge’s ruling, signed itand relator andto theconformed
custody.released fromwas

modifyday, theThe next relator moved to conditions
himallow to have contact with his fatherof his release to

hearing on the matter. Relator attachedand asked for a
(father)stating hehis that andan affidavit from father

support requestingand thatrelator needed one another’s
histhe father be allowed to have contact with son. Relator

supporting quotedmemorandum that thealso attached a
135.240(5), arguedapplicable statute, that,release ORS and

statute,on thatbased
only may impose those“the conditionsthat the court are

necessary protectionthat are for the of the victim‘deemed
community.’ supportin case doand the The facts this not

[relator] and his fathera no-contact condition between
protectcondition not the victim or thebecause the does

community”
The trial court denied the motion.

petitionpresentRelator filed the for an alternative
seeking compel themandamus,of to trial court towrit

modify pretrial agreementthe conditions in the release
requested. petitionnoted,as As the asserted that the trial

135.240(5)statutory authoritycourt lacked the under ORS
into include a “no contact with witnesses” condition the

agreement and if the suchthat,release statute authorized a
argued onlyitcondition, was unconstitutional. Relator that

safety“bearing publicof theconditions on the the and victim”
permissible and the “no withwere that contact witnesses”

safety.unrelated to This court issued the writ.condition was
modify partiesorder,trial and theThe court declined to its

argumentspresented and this courtwritten oral before
authority imposeregarding the condition.the trial court’s to
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again arguedIn the merits,his brief on relator that
statutory authority imposecourt tothe trial had no the “no

contact” it related father,condition as to relator’s because
only permissible purposethat condition relate to thedoes not

135.240(5)(b)for a condition underof release ORS —“the
protection community.”Indeed,of and thethe victim relator’s

argument “[t]he [relator]primary that thatwas condition
potentialhaving father,from a staterefrain contact with his

statutorily constitutionally permissiblewitness, is not a or
security legalcondition of a release.” assertedRelator the

position that a “nocontact with condition notwitnesses” was
permitted required protect safetyunless to the of a witness.

argument, essentiallyAt oral relatorhowever,
position.abandoned that Relator’s counsel stated that relator

“backing away argument”[the] petitionwas infrom the and
only permissiblebrief that the wereconditions those related

“safety.” that,to Relator conceded “if werethere evidence of
might perjury tampera real risk that a defendant suborn or

witness,”with evidence aor intimidate then a “no contact”
appropriate.condition would be Relator’s counsel stated:

impose“I think the statute does allow a tocourt a ‘no
contact with ifwitnesses’condition there is evidenceand

necessarycourtthe finds that that conditionis deemed to
protect publicthe theand victim.”

And relator stated thethat trial court had “broad latitude”
impose appropriateto conditions, based on the record before

the court.

arguingInstead of that a “no contact with
legally impermissiblewitnesses” condition was under ORS

135.240(5)(b) Oregonand Constitution,the relator asserted
argumentat oral that the trial case,court had erred in this

supporttherebecause was “no evidence” in recordthe to the
conclusion that the “no contact” condition—with witnesses
generally particular “necessary.”or inwith father —was

argumentRelator’s thus focused on the documents before
(the report bypreparedthe trial court the court’s release

affidavit),assistance officer and defendant’s father’s the
by prosecutorstatements the and counsel,defense and the

inferences that could be drawn from the information before
the trial court.
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powermandamus isThis court’s exercise of its
(“the(Amended),discretionary. § 2Const, Art VIISee Or

originalmay,supreme discretion,in its takecourt own
mandamus”);jurisdiction Keisling,in ex rel Marbet v.State

(1992) (applying principle).235, P2d238,314 Or 838 585
legalthe to theissued alternative writ considerWe

petitionquestion later,and,that in his inrelator asserted
whether a “no contact with witnesses” conditionhis brief:

135.240(5)(b).permissibleis ORS Relator now hasunder
permissiblethat inconceded such a condition is some

circumstances and has shifted his focus to whether the
supports impositionin this record the trial court’sevidence

legal questionof the thatthe condition. Because that is not
petitionpresented court,in the in this wewas or briefed

our discretion to dismiss the alternative writ.exercise

The writalternative is dismissed.


